MPR PARTNERS

Emulation under the European digital transformation
1. Introduction

Video games are a cultural phenomenon that has its roots in the creation' of Spacewar!? in
the 1960s. Since then, video games have slowly become popular and commercially
successful and have been used for various purposes: from education, with games such
as The Oregon Trail in 19713, to sending a political message, as was the case with PETA’s
Pokémon Black and Blue. Seeing that video games and the video game industry are
rather new, some basic questions regarding the nature of video games haven’'t been
properly answered, such as how this intricate form of expression is classed under
copyright law. While there are certain laws regulating video games, such as China’s anti-

I Although many consider Pong to be the earliest video game by current standards, Tennis for Two by
William Higinbotham is considered by many to be the first video game, even though it was available for 3

days during a presentation in 1958. Yet the first video game that enjoyed wider distribution is Spacewar!.

2 Smith, A; ‘One, Two, Three, Four I Declare a Space War’; (The Video Game Historian, August 7, 2014),
https://videogamehistorian.wordpress.com/2014/08/07/one-two-three-four-i-declare-a-space-war/, accessed

on May 14, 2024.

3 Bouchard, R.P. "How I Managed to Design the Most Successful Educational Computer Game of All Time’
(Medium, published June 29, 2017), , https://medium.com/the-philipendium/how-i-managed-to-design-the-

most-successful-educational-computer-game-of-all-time-4626ea09e184; accessed May 14, 2024.
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addiction laws* or Brazil’s recently adopted legal framework for games, there is no one
universal approach or framework, and different states have dealt with the legal issues
stemming from these complex works in different ways.

For example, under South Korean copyright laws, video games are deemed audiovisual
works and are protected as such. Under Romanian law, no specific provisions exist, and
so their legal nature (whether complex audiovisual works, computer programs or a sui
generis work) is still unclear until either discussed in court or until specific legislation is
enacted®.

Video games are part of a form of expression that, even though relevant from a cultural
heritage perspective’, has not had any proper preservation effort from either the video
game industry or from institutions to ensure that future generations can appreciate
them. Whilst traditional art has seen a monumental effort from both public and private
actors in preserving works such as Da Vinci's Gioconda, Vermeer's Girl with a Pearl
Earing, or even Venus de Milo by Alexandros of Antioch, there is no such effort in
ensuring that future generations could enjoy the wonders of Chrono Trigger by Yoshinori
Kitase, Akihiko Matsui and Takashi Tokita. As such, video games from older
generations, namely from the 1980s onwards, can fall prey to degradation due to ‘bit
rot’® or to platform obsolescence, as the business model of console manufacturers relies
on launching new consoles every 5 to 8 years.’

* Ye, ].; Beijing sets up website for public to report gaming company 'irregularities’ as anti-addiction drive
ramps up ;(South China Morning Post, September 17, 2021);; https://www.scmp.com/tech/big-
tech/article/3149042/beijing-sets-website-public-report-gaming-company-irregularities-anti; accessed May
14, 2024.

5 Dealessandri, M.; Brazil Adopts breakthrough Legal Framework for Games; (GamesIndustry, May 7, 2024);
https://www.gamesindustry.biz/brazil-adopts-breakthrough-legal-framework-for-games; accessed May 14,
2024.

¢ Stefura, F.; Romania: Copyright perspective — Legal nature of video games; (Juridice, January 21, 2021);
https://rlw juridice.ro/18288/romania-copyright-perspective-legal-nature-of-video-games.html; accessed on

May 14, 2024.

7 Conley, J.; Andros, E.; Chinai, P.; Lipkowitz, E. & Perez, E.; “Use of a Game Over — Emulation and the
Videogame Industry, a White Paper’; (2004) Northwestern Journal of Technology and Intellectual Property
2(2) 261.

8 Lolwood, H. et alia; ‘Before it’s too late: A digital Game Preservation White Paper’; (2009) 1 American
Journal of Play 139.

? Conley et. alii (n 4).
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While the market has been undergoing a shift towards the digitalization of all services,
including the distribution of video games through the proprietary console platforms,
few older titles have been made accessible to the public via these means. There has been
little incentive to make consoles backwards compatible with older video games,'* and so
there is a risk that creations from the 1980s until the 2010s will remain inaccessible or
will be lost to time.

To remedy this situation, technologically skilled fans of older titles have dedicated
themselves to preserving legacy video games by using emulators. The main question is
whether these efforts are observant of the current principles of the European digital
transformation, especially with regard to copyright protection.

2. What are emulators?

History offers us a glimpse into ages past and allows us to better understand our current
society. Objects from ancient times such as vases, paintings and texts have survived the
cruel passage of time either through the effort of private collectors and institutions
dedicated to preserving them so that future generations might also appreciate them, or
by pure luck. Unlike other creative industries, the video game industry does not have a
body dedicated to archiving, maintaining, or preserving these intricate creations that
have had an influence on modern culture. There are many games that have been lost to
history because there was no effort either from the intellectual property rights holder or
from the private actors to maintain them in working condition for future generations.
Emulators were initially developed to counteract the lack of preservation in the video
game industry and most of the work regarding said preservation has been done by
enthusiasts and hobbyists through personal means.

Emulators have been defined as , hardware/software that allows a user to execute game
software on a platform for which the software was not originally intended”. The legality of
using emulators has been questioned since the 1990s, with landmark cases such as Sega
v. Accolade’, Sony v. Connectix'?, and Sony v. Bleem' being debated under the laws of

10 Lee, Y.; “‘Making videogame history: videogame preservation and copyright law’; (2018) Interactive

Entertainment Law Review; 1 (2); 103-108.

- SEGA  Enterprises Ltd v  Accolade Ltd F2d 1519  (9th  Circuit  1993),
https://www.courtlistener.com/opinion/593285/sega-enterprises-ltd-a-japanese-corporation-v-accolade-inc-
a/?type=0&q=SEGA %20Enterprises%20Ltd %20v%20Accolade%20Ltd %20F.2d %201519%20(9th%20Circuit%
201992).&type=o&order_by=score%20desc&stat_Precedential=on; accessed May 15, 2024

12 Sony Computer Entertainment v Connectix Corporation 203 F 3d 596 (9th Circuit 2000);
https://www.courtlistener.com/opinion/767633/sony-computer-entertainment-inc-a-japanese-corporation-
sony-
computer/?q=Sony%20Computer%20Entertainment%20v%20Connectix%20Corporation%20203%20F %203d
%20596%20(9th%20Circuit%201999)&type=o&order_by=score%20desc&stat_Precedential=on; accessed May
15, 2024.
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the United States of America (,,US”), while Nintendo Co. Ltd v. PC Box Srl (,,PC Box
case”) is hailed as a landmark case in the European Union (,,EU”).

3. Video-game preservation: a fine line between cultural heritage and digital
piracy

3.1. History and comeback of retro video games

As stated previously, video games are a cultural product, many of which are a source of
insight into the historical realities of game development at the time they were made or
published. Video games are also excellent case studies and references for future video
game developers, as they can get inspiration from older titles, or understand how the
creators of older titles managed to overcome the technical limitations of the platforms
they were developing for. Such was the case with Wing Commander, a game from 1990,
where the development team changed the message that players would receive when
exiting the game from a dreaded memory manager error message of the MS-DOS
operating system into a message that said ,, Thank you for playing Wing Commander”.

Video games have a short window of opportunity to be a commercial success. Even
important titles, such as Final Fantasy VII Remake, perform well in the year that they are
released, but their popularity decreases in the following years. The previously
mentioned title was launched in April 2020 and sold 3.5 million copies in the first three
days’®, but sales significantly slowed down after the initial release window, with 7
million copies sold by September 2023.16

The brick-and-mortar sales business model has gradually waned, as it is being replaced
by digital marketplaces, especially due to the rise of proprietary digital console
platforms. Platforms such as the PlayStation Store, the Microsoft Store, the Nintendo
eShop, Steam, or even the Epic Games Store have become the go to options for many
gamers, due to their ease of use.

13 Sony Computer Entertainment v Bleem 214 F 3d 1022 (9th  Circuit 2000);
https://www.courtlistener.com/opinion/768996/sony-computer-entertainment-america-inc-a-delaware-
corporation-v-
bleem/?q=Sony%20Computer%20Entertainment%20v%20Bleem %20214%20F %203d %201022&type=o&order
_by=score%20desc&case_name=Sony%20Computer%20Entertainment%20v%20Bleemé&stat_Precedential=on

; accessed May 15, 2024.
14 Sheffield, B.; ‘Dirty Coding Tricks II’; (2010); Game Developer vol. 17, no. 3, page 8.

15 Sheridan, C.; ‘Final Fantasy 7 Remake launch numbers broke 3.5 million in first 3 days’; (GamesRadar+,

April 21, 2020); , accessed May 14, 2024.

16 Adam, K.; ‘Final Fantasy 7 Remake Crosses the 7 Million Copies Sold Mark’; (PushSquare, September 15,
2023); https://www.pushsquare.com/news/2023/09/final-fantasy-7-remake-crosses-the-7-million-copies-sold-

mark, accessed May 14, 2024.
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Such digital platforms also allow for easier publishing, since developers and publishers
forego most of the printing and distribution costs of physical media, such as in the case
of Remedy’s Alan Wake II7. This shift goes beyond mere physical distribution, given that
games that are still released in a physical medium usually come with just an installation
kit on their disk rather than the full game's. Some game publishers exclude physical
ownership of a game copy completely, selling a mere download code nicely-wrapped in
a box, so that the player can redeem the game via a platform, as was the case with
Blizzard’s Dragonflight Expansion for World of Warcraft®.

Consequently, the vast collections of video games that some players were proud of
owning have become little more than a digital repertoire scattered across platforms and
dependent on the various license agreements that the publishers have in place. If the
distribution license agreements regarding a specific video game are terminated, then the
game would be delisted from the hosting platforms, as was the case with Marvel Ultimate
Alliance 1 and 2 in 2018%. Most delisted games that have been bought remain in the
account library of the gamer, on the specific platform that they were bought on and can
be re-downloaded, even if not listed on the digital platform. Yet there are also situations
where the license granted to the player that bought the game might be revoked due to
the high cost of maintaining the video-game servers, as was recently the case with
Ubisoft’s The Crew.?! In this case, Ubisoft not only delisted the game from all digital
platforms, but also deleted the game from the account of people that owned it?2.

As a result of the transition to digital copies and the slow disappearance of the
ownership physical copies of a game, more and more people have turned to so-called

17 Tapsell, C.; “‘Alan Wake 2 is digital-only because it gives Remedy "more time to polish™; (Eurogamer, June
23, 2023), https://www.eurogamer.net/alan-wake-2-is-digital-only-because-it-gives-remedy-more-time-to-

polish, accessed May 14, 2024.

18 Lober, A.; Klein, S.; Groothuis, F.; ‘The long and Winding Road of Digital Distribution, or Why the ECJ’s
UsedSoft Decision is of No Use to Keysellers’, (2018) 1 IELR 44, 50.

Blizzard  Entertainment; = 'Pre-Purchase Dragonflight Now!;  (Blizzard, June 21  2022);
https://worldofwarcraft.blizzard.com/en-us/news/23813561/pre-purchase-dragonflight-now, Blizzard,
accessed May 14, 2024.

2Khan, I; ‘Marvel Ultimate Alliance Games Delisted Without Notice’ ;(Gamelnformer, July 26 2018);
https://www.gameinformer.com/2018/07/26/marvel-ultimate-alliance-games-delisted-without-notice,

accessed May 14, 2024.

2 Wales, M.; ‘Ubisoft reportedly revoking The Crew from owners' libraries following server shutdown’;
(Eurogamer, April 12 2024); https://www.eurogamer.net/ubisoft-reportedly-revoking-the-crew-from-owners-

libraries-following-server-shutdown; accessed May 14, 2014.

22 Ibidem.
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»retro” games, namely video games from older generation of consoles, copies of which
can be owned in their physical medium. These older titles are also complete on the
medium that they come in, meaning that rather than having an installation kit, the
medium itself contains the entirety of the game.

The so-called , retro” community was properly formed in 2009, with the emergence of
speed-running? which is the act of finishing a game as quickly as possible and by using
any means necessary, including bugs, glitches, and other technical errors of the game.
The enthusiasts of this community generated a newfound interest in the public, both
young and old, towards older titles which could not be played on modern consoles. This
interest was further exacerbated by the issues highlighted above regarding the
ownership of game copies. An interesting consequence was that retro games started
gaining more popularity than they had initially, however they could not be easily
accessed by consumers, since originally published copies were limited in number, and
unsold stock had been disposed of long before, as was the case with Atari's E.T. video
game adaptation?.

The scarcity of the product has led to rapidly increasing prices for older games in either
good or mint condition. One such example is the recent auction of a sealed copy of the
original Castlevania for the Nintendo Entertainment System, sold for an astonishing price
of 90,000.00$%.

3.2.Justification for creating emulators

Yet despite the increasing prices of retro video games, the risk of losing them is all too
real. Physical versions of older games can suffer from various forms of degradation from
the fixable pin corrosion in the case of cartridges to the dreaded scratch of a CD. While
solutions exist that fix physical degradation to a certain degree, bit rot cannot be fixed.

2 DidYouKnowGaming, ‘The History of Speedrunning - Did You Know Gaming? Feat. Remix" (January 11,
2020), https://www.youtube.com/watch?v=47dNILcpP4I, accessed May 14, 2024.

2 Godfrey, A.; ‘A golden shining moment”: the true story behind Atari’s ET, the worst video game ever’;
(The Guardian, January 30, 2015) , https://www.theguardian.com/film/2015/jan/30/a-golden-shining-moment-

the-true-story-behind-et-the-worst-video-game-ever; accessed May 15, 2024.

% Woods, A.; ‘Holy Grail NES Castlevania sells for over $90,000, losing bidder predicts "a $250K flip" but the
buyer says he wanted "the first game my mom ever bought me" (GamesRadar, April 9,2024);
https://www.gamesradar.com/holy-grail-nes-castlevania-sells-for-over-dollar90000-losing-bidder-predicts-a-
dollar250k-flip-but-the-buyer-says-he-wanted-the-first-game-my-mom-ever-bought-me/; accessed May 14,
2024.
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Devin Monnens defined bit rot as “the gradual and natural decay of digital information and
storage media over time, causing information to become unreadable’?. Data corruption is one
of the main issues that the retro community, face regarding video game preservation.
The other one is the risk of obsolescence, which is the replacement of older media
formats with new ones, without implementing the framework needed for compatibility
with older formats?.

Some companies have tried to combat this by ensuring backwards compatibility of
newer consoles with older titles, such as the Xbox Series X15%. Nintendo started
preserving titles through its proprietary emulator platform? but does not offer all games
that were available on its past consoles; also, Sony recently started offering a selection of
older generation titles via the premium tier of its subscription®. Yet, the efforts of a few
console owners cannot compensate for the sheer number of titles currently facing
obsolescence.

Some have argued that there is a need for preservation of video games due to cultural or
historical reasons® and that libraries and archives lack both the expertise and the
financial means to solve this particular problem®. Video game preservation would be
costly, due to the nature of hardware that degrades over time, as such, it was proposed
that emulation would be a viable option for the preservation of the medium?.

2% Henry Loweed (Editor) and Monnens D., Vowell Z., Ruggill J.E., McAllister K.S., Armstrong A.; ‘Before
it's too late a digital game preservation white paper’; (2009) IGDA, New Jersey, American journal of Play.

27 Ibidem.

28 Xbox; ‘Xbox Backward Compatible Games Library’; https://www.xbox.com/en-US/games/backward-
compatibility; accessed May 14, 2024.

2 Webster, A.; ‘Game Boy games make Nintendo Switch Online feel like the ultimate retro subscription’;
(The Verge, February 9, 2023); https://www.theverge.com/2023/2/9/23592549/nintendo-switch-online-retro-
subscription-game-boy-gba; accessed May 14, 2024.

% Reynolds, M.; ‘Playstation Plus Premium games list for May 2024’; (Eurogamer, May 1, 2024);
https://www.eurogamer.net/playstation-plus-games-list-premium-extra-this-month-6300; accessed May 14,

2024.

31 Henry Loweed (Editor) and Monnens D., Vowell Z., Ruggill ].E., McAllister K.S., Armstrong A. ‘Before it's
too late a digital game preservation white paper’; (2009) IGDA, New Jersey, American journal of Play.

32 Ibidem.

3 Guttenbrunner, M.; Becker, C., Rauber, A. & Kergberg, C.; ‘Evaluating Strategies for the preservation of
console video games, association for the advancement of artificial intelligence’; (2008) Vienna university of

technology, page 3.
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While it has been suggested that museums could receive older consoles and video game
cartridges, floppy disks, CDs and DVDs for preservation, such a solution would not be
suitable due to the nature of video game consoles, which are assembled from custom-
manufactured parts that are hard to replace once broken®*. As a result, emulation is
currently the most promising solution to preserving older video games®. However, said
preservation through emulation would come with its own challenges.

An emulator in and of itself is merely a piece of software that allows for old games to be
played in new environments/media, without requiring the presence of the original
console and screen. In themselves, emulators could be classified as new products,
notwithstanding the similarities with the consoles that they emulate.

Nevertheless, the above-mentioned issues arise not from the emulating software itself,
but from the use such software makes of the emulated video game.

4. Legal issues with emulators

However, there are four major problems when it comes to video-game preservation, and
emulation might not be able to cover them in a way that would observe Regulation (EU)
2022/2065 of the European Parliament and of the Council of 19 October 2022 on a Single
Market For Digital Services and amending Directive 2000/31/EC (Digital Services Act)
(“DSA”). The issues in question are the following:

(i) migration;

(ii) emulation;

(iii) digital-only video games; and

(iv) orphan works.

Each of these will be discussed in the next sections.
4.1 Migration

Migration is the conversion of video game data to a new physical media storage format,
achieved by extracting and copying the data from the original medium on which the
game was stored*. The process would result in a file that was either a Read-Only
Memory file (“ROM”) usually extracted from cartridges, optical disc image or ISO file,

34 Ibidem.

3 Ibidem.

%6 Lee, Y. (n7).
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extracted from optical discs, or an image file, usually extracted from a magnetic disc and
abbreviated as IMG.%

This process is infringing upon the intellectual property right (“IPR”) holder’s
reproduction rights if done without seeking authorization from said IPR holder in EU
Law?®, as per the Information Society Directive®.

An important EU case which touched upon both the issue of emulators and
migrations/copying of video games is the PC Box Case*, where the Court of Justice of
the European Union (“CJEU”) acknowledged that video games are “complex matter
comprising not only a computer program but also graphic and sound elements”# which should
be protected as copyrighted works under the Information Society Directive, due to being
composite works.

The CJEU decided that technological protection measures (“TPM”) intended to prevent
the unauthorized copying or accessing of video games are legal only when they are
proportionate to preventing acts of infringement*. While it is up to the national courts to
decide whether uses of TPM circumvention measures are legal, such as enabling a
person to play their legitimate copy of an older game which is not available on modern
consoles, it is clear that TPM circumvention to access unauthorized copies or even
creating them through migration does amount to an infringement of IPR holders’ rights.
The same was also suggested by the World Intellectual Property Organization 2022
report®® (“Report”), which concluded that the results of migration, which we will
collectively call ROMs for simplicity, will almost always amount to infringement due to
reproducing the entirety of the game from which the file is extracted.

Said migration and creation of unauthorized copies could also interfere with developers’
and publishers” future business plans, which might include the re-release of older titles

37 Ibidem.
38 Ibidem.

% Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation

of certain aspects of copyright and related rights in the information society Article 2.
40 Case C-355/12 Nintendo Co Ltd v PC Box Srl ECLI:EU:C:2014:25.

4 Ibidem paragraph 23.

42 Ibidem paragraph 31.

# Dr. Dimita D., Dr. Lee Y.H., Dr. Macdonald M.; World Intellectual Property Organization; Copyright
infringement in the video game industry; (2022).
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under the form of retro packs, remakes, remasters or HD versions, along with infringing
upon their distribution right and right to communicate the work to the public.*

4.2 Emulation

The emulation aspect of video game preservation is not as straightforward as the
migration/copying aspect.

While there haven’t been many cases regarding emulation in the EU besides the PC Box
case, whilst in the US there have been several landmark cases such as the previously
mentioned Sega v. Accolade, Sony v. Connectix and Sony v. Bleem or settlements such
as the recent Nintendo v. Tropic Haze LLC* (“Yuzu”) case.

Until the recent Yuzu case, emulators in the US were not viewed as infringing if they
were done via reverse engineering using the clean-room design, as such a method
involved the decompiling and analysis of the code to understand its functional
elements*. In the Sega v. Accolade case, the court decided that where there is a
legitimate reason for seeking to access a computer program, the infringement through
the use of intermediary code may constitute fair use®. The US courts further developed
this reasoning in the two subsequent Sony cases, stating that fair use protection may be
granted to reverse engineering which is used for the creation of video game emulators*.

In the EU, under the Software Directive it would seem that the creation of emulators
would be infringing of the right of the IPR holders, as the process requires both acts of
reproduction and adaptation of the program®. Yet, the Software Directive does allow
programmers to observe, study and test a program’s functioning along with the

4 Ibidem.

45 Nintendo of America Inc. V. Tropic Haze LLC, 1:24-cv-00082, (D.R.L),
https://www.courtlistener.com/docket/68284505/nintendo-of-america-inc-v-tropic-haze-llc/; accessed May

14, 2024

46 SEGA Enterprises Ltd \4 Accolade Ltd F.2d 1519 (9th Circuit 1993),
https://www.courtlistener.com/opinion/593285/sega-enterprises-ltd-a-japanese-corporation-v-accolade-inc-
a/?type=0&q=SEGA%20Enterprises%20Ltd %20v%20Accolade%20Ltd %20F.2d %201519%20(9th%20Circuit%
201992).&type=o&order_by=score%20desc&stat_Precedential=on; accessed May 15, 2024.

47 Ibidem.

4 Circuit Judge Canby in Sony Computer Entertainment v Connectix Corporation 203 F 3d 596 (9th Circuit
2000); “Connectix's reverse engineering of the Sony BIOS extracted from a Sony PlayStation console

purchased by Connectix engineers is protected as a fair use.”.

4 Directive 2009/24/EC of the European Parliament and of the Council of 23 April 2009 on the legal

protection of computer programs.
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decompilation of said program, where said decompilation is required for obtaining the
information necessary for achieving the interoperability of an independently-created
computer program with other programs under certain conditions. As long as the
resulting program is not substantially similar in its expression to the originally
decompiled one, emulators should be legal under the Software Directive®. In addition,
the functionality of a program does not constitute a form of its expression and as such,
the functionality is not protected under the Software Directive®'.

Yet, while the creation of an emulator might not be infringing, the creator of one could
potentially be contributorily liable for the creation and use of the infringing ROM files
by gamers®, as the emulator itself does allow users to engage in infringing behavior®.
This in particular is an issue to be decided on at a national level for each Member State,
yet in the US there have been recent developments regarding this specific issue.

In the recent Yuzu case the defendant, Tropic Haze, was the owner of an emulator
named Yuzu which created the Nintendo Switch console in a virtual environment.
Nintendo claimed that the defendant had facilitated digital piracy at a colossal scale and
allowed players to experience The Legend of Zelda: Tears of the Kindgom a week and a half
before the official release. While Nintendo has brought claims of copyright and
trademark infringement in the past against operators of websites where players could
download unauthorized copies of ROMs regarding Nintendo’s intellectual property,
recent cases have resulted in injunctions which also required the defendant to hand over
to Nintendo all games and game files on their intellectual property and game system
emulators®. The Japanese entertainment software giant has also stopped the publishing
of an emulator regarding its proprietary consoles, namely the Nintendo GameCube and
the Nintendo Wii, on the Steam video game platform®. It is important to note that these
recent Nintendo cases from the US do not answer any question regarding the legality of
emulators, as they have been settled, with US courts approving the settlement. Rather,
these recent cases show an emerging market trend in regard to how developers see
emulators today.
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infringement in the video game industry; (2022).
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4.3 Digital-only video games

Whilst it is still possible for gamers to acquire a legal copy of a physical release from
resellers, it is utterly impossible to do so for a video game which only had a digital
release. The current market trend is to move everything towards the digital, and as such,
more and more developers and publishers are opting for digital-only releases, reducing
distribution and production costs. One of the effects is a lack of clarity under current EU
copyright law, as regards the application of the principle of exhaustion (typically
characteristic of the first sale of a physical copy of a video game) to purely digital copies,
as is the case with Alan Wake II>7.

While the CJUE decided in UsedSoft GmbH v. Oracle International Corp> (“UsedSoft”)
that the principle of exhaustion does apply to both physical and digital copies of
software, when viewed in light of the PC Box case which stated that video games are
composite works, it becomes unclear whether said principle of exhaustion would still
apply to digital only video games.

4.4 Orphan Work

Orphan works refer to creations for which it is exceedingly difficult to trace or ascertain
who the IPR holder is. This could be due to the initial developer or publisher having
been sold, acquired, split, or dissolved. As such, when it comes to so-called
“abandonware” (in the video game industry, these are games that are no longer
distributed and supported by their developers and publishers®), it becomes nigh on
impossible to obtain authorization from the IPR holder. The Orphan Works Directive®
institutes an exception to be granted by Member States to IPR prevalence which allows
cultural heritage institutions to reproduce and make available to the public orphan
works that are held in their collection®.

However, the Orphan Works Directive applies to works published in written form, e.g.
books, journals, newspapers, magazines or other writings, cinematographic and
audiovisual works along with phonograms. Since complex works are not expressly

% Tapsell, C.; “Alan Wake 2 is digital-only because it gives Remedy "more time to polish"; (Eurogamer, June
23, 2023), https://www.eurogamer.net/alan-wake-2-is-digital-only-because-it-gives-remedy-more-time-to-
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% Khong, D.W.K,, ‘Orphaned Works, Abandonware and the Missing Market for Copyrighted Goods’ (2007);
15 Int'l JL & Info Tech 54, 56.

% Directive 2012/28/EU of the European Parliament and of the Council of 25 October 2012 on certain

permitted uses of orphan works.
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included, given the interpretation of video games of the CJEU in the PC Box case, it
remains unclear whether video games are covered by the exception. Yet, while there is
some overlap with abandonware, as most games are, the overlap happens for a small
percentage of games. Most would fall under the abandonware category. One example is
that of Silent Hill 2 Restless Dreams by Konami, where the issue remains of obtaining both
a legal copy of said abandonware and playing it. As such, until more clarity is given on
the subject, the Orphan Work Directive might be of little use to video game preservation,
except in the cases where they are not abandonware.

As can be seen, emulators have the potential for harm in the video-game industry. While
they are a solution to the current problem of preserving these complex creations for
future generations, they also have the potential to harm the developers and studios by
infringing their intellectual property rights.

While the status of emulators was clear in the US until recently, since the Yuzu case it is
not anymore and in the EU it is still unclear, as in the PC Box case the CJUE did stop
short of claiming that circumvention of the TPMs is lawful if carried out for a legitimate
purpose.

5. European Digital transformation laws and the challenges they bring

One of the main priorities that the EU currently has is its digital transformation.®. In
order to achieve digital transformation, two Regulations were proposed to create a safe
digital environment for EU citizens: the Digital Services Act (“DSA”), enforceable from
February 17, 2024, and the Digital Markets Act®® (“DMA”), enforceable from May 3,
2024.

With these two pieces of legislation, the EU wanted to foster innovation and growth
while making the online a safer place, where illegal content can be tackled and removed.
The DSA has defined four types of online intermediary services, these being the very
large online platforms (“VLOPs”) and search engines ("VLSEs”), online platforms,
hosting services and intermediary services. Each one of these four categories has clear
obligations under the DSA regarding transparency, content moderation and how to
moderate illegal content. The VLOPs and VLSEs in particular have the most obligations
imposed on them, due to their nature and the reach that they have, which is defined as
more than 10% of the EU consumers. There is currently an official list of 17 VLOPs and

02 European Parliament, (2021), Shaping the digital transformation: EU  Strategy explained,
https://www.europarl.europa.eu/topics/en/article/20210414STO02010/shaping-the-digital-transformation-eu-
strategy-explained, accessed May 14, 2024.

0 Regulation (EU) 2022/1925 of the European Parliament and of the Council of 14 September 2022 on
contestable and fair markets in the digital sector and amending Directives (EU) 2019/1937 and (EU)
2020/1828 (Digital Markets Act).
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they must take measures against the dissemination of illegal online content. A part of the
VLOPs have also been designated as gatekeepers under the DMA.

The main objective of the DMA is to prevent the abuse of market power done by
companies that have a dominant market position. The Regulation imposes certain
obligations on companies that have a dominant market position, and the European
Commission has designated six companies in these positions as gatekeepers. One of the
criteria that a gatekeeper meets is that it connects a large user base to a large number of
businesses. All current gatekeepers are also present in the VLOP list, and as such, these
six companies have strict obligations under both the DMA and the DSA.

One of the key takeaways of the DSA is that everything that is illegal offline is now
officially illegal online as well. Both the DMA and the DSA work in tandem to create a
safer digital space, to remove illegal content and disinformation and to ensure that big
companies cannot abuse their dominant market position by excluding smaller
companies from accessing their platform. To conclude, VLOP that are also gatekeepers
must uphold the obligations imposed under both.

One of the six companies is Apple. ®*Some of the obligations imposed on Apple were to
allow smaller companies, such as single app developers, to have access and publish on
the app store, or even allow them to inform App Store users of alternative payment
methods which do not go through Apple as an intermediary.

The two obligations that caught the attention of the video game industry were:

(i) allowing end users to download & access content and use third-party online
intermediation services or a developer/publisher’s own direct sale channel to pay for
products and services; the immediate consequence is that players of popular games
such as Fortnite or Genshin Impact can now buy digital currency via the Epic’s or
MiHoyo's own website rather than being forced to acquire it through Apple, which
charged a 30% commission fee®;

(ii) allowing end users to download apps, and implicitly games, from websites or
through the app itself rather than through Apple’s platform.

This last effect can be seen in the new guidelines for the App Store that state that retro
game console emulators can offer to download games.®® The guidelines specifically

¢ Cases DMA.100013 Apple — online intermediation services — app stores, DMA.100025 Apple — operating systems
and DMA.100027 Apple —web browsers, European Commission, [2023].
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https://www.theverge.com/2024/1/26/24051823/apple-third-party-app-stores-50-cent-fee, accessed May 14,
2024.

% Apple; ‘App Review Guidelines’; (Apple, 2024); https://developer.apple.com/app-store/review/guidelines/,
section 4.7, accessed May 14, 2024.
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mention that the developers are responsible for the software offered in the emulator, an
obligation which extends even to compliance with both the Guidelines and the
applicable laws.

On April 6, 2024, Apple announced its new App Store guidelines and included a section
regarding emulators. Shortly after, an emulator app called the iGBA was published on
Apple’s proprietary platform which was filled with advertisements. Not long after the
iGBA was published, it was delisted from the App Store due to violating the guidelines
regarding spam and copyright. The iGBA was a slightly modified copy of the Delta retro
emulator, which was in the process of being published on Apple’s platform. In the
aftermath, the Delta retro emulator was published and is, at the time of writing this
article, sitting at the top of the free download charts in the US. The emulator can be
downloaded in the EU from the alternative store or directly from their website.

Delta seems to have been created with emulating games for Nintendo’s consoles, as it
supports ROM files for the Nintendo Entertainment System, the Super Nintendo
Entertainment System, the Game Boy, Game Boy Color and Game Boy Color, the
Nintendo DS and the Nintendo 64. It would therefore seem that Delta would potentially
infringe upon the Japanese company’s IPR, especially since the marketing materials for
the emulator contain pictures of it running games from famous Nintendo franchises,
such as the Legend of Zelda or Pokémon. Moreover, while not explicitly instructing
players how to extract ROM files for games that they might legally own, it does advise®”
players to use special tools for extracting ROMs in order to use the emulator.

While there are user generated games that can run via Delta, such as Goodboy Galaxy, the
probability of gamers buying these legal ROMs is quite small.

6. Conclusion

Seeing that the current trend on emulators has started to shift from being a hobby done
by a certain group of players to being a tool used for infringement of IPR, it is very likely
that other companies will follow in Nintendo’s footsteps to stop any such infringement.

Since the DSA is quite a new piece of legislation, this issue will probably be discussed in
the future, but until then it is at least clear that emulators currently position themselves
in a grey legal area. Since the PC Box case the issue of emulators has not been clarified in
the EU, yet it is possible that it will be, as both the DSA requirements and the current
market shift would make the issue relevant, especially now that these pieces of software
have risen to the top of the download charts in certain App Stores.
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